§302.610

§302.610 Final order.

(a) When a complaint or request for
determination stands submitted to the
Secretary for final decision on the mer-
its, he or she may dispose of the issues
presented by entering an appropriate
order, which will include a statement
of the reasons for his or her findings
and conclusions. Such an order shall be
deemed a final order of the Secretary.

(b) The final order of the Secretary
shall include, where necessary, direc-
tions regarding an appropriate refund
or credit of the fee increase or newly
established fee which is the subject of
the complaint or request for deter-
mination.

(c) If the Secretary has not issued a
final order within 120 days after the fil-
ing of a complaint by an air carrier or
foreign air carrier, the decision of the
administrative law judge shall be
deemed to be the final order of the Sec-
retary.

Subpart G—Rules Applicable to
Mail Rate Proceedings and
Mail Contracts

§302.701 Applicability.

(a) This subpart sets forth the special
rules applicable to proceedings for the
establishment of mail rates by the De-
partment for foreign air transportation
and air transportation between points
in Alaska, and certain contractual ar-
rangements between the U.S. Postal
Service and certificated air carriers for
the carriage of mail in foreign air
transportation entered into pursuant
to 39 U.S.C. 5402(a), 84 Stat. 772.

(b) Such contracts must be for the
transportation of at least 750 pounds of
mail per flight, and no more than five
(5) percent, based on weight, of the
international mail transported under
any such contract may consist of letter
mail.

FINAL MAIL RATE PROCEEDINGS

§302.702 Institution of proceedings.

(a) Proceedings for the determination
of rates of compensation for the trans-
portation of mail may be commenced
by the filing of a petition by an air car-
rier whose rate is to be fixed, or the
U.S. Postal Service, or upon the
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issuance of an order by the DOT deci-
sionmaker.

(b) The petition shall set forth the
rate or rates sought to be established,
a statement that they are believed to
be fair and reasonable, the reasons sup-
porting the request for a change in
rates, and a detailed economic jus-
tification sufficient to establish the
reasonableness of the rate or rates pro-
posed.

(c) In any case where an air carrier is
operating under a final mail rate uni-
formly applicable to an entire rate-
making unit as established by the DOT
decisionmaker, a petition must clearly
and unequivocally challenge the rate
for such entire rate-making unit and
not only a part of such unit.

(d) All petitions, amended petitions,
and documents relating thereto shall
be served upon the U.S. Postal Service
by sending a copy to the Assistant Gen-
eral Counsel, Transportation Division,
Washington, DC 20260-1124, by reg-
istered or certified mail, postpaid,
prior to the filing thereof with the De-
partment. Proof of service on the U.S.
Postal Service shall consist of a state-
ment in the document that the person
filing it has served a copy as required
by this section.

(e) Answers to petitions shall be filed
within twenty (20) days after service of
the petition.

§302.703 Order to show cause or insti-
tuting a hearing.

Whether the proceeding is com-
menced by the filing of a petition or
upon the Department’s own initiative,
the DOT decisionmaker may issue an
order directing the respondent to show
cause why it should not adopt such
findings and conclusions and such final
rates as may be specified in the order
to show cause, or may issue an order
setting the matter for hearing before
an administrative law judge.

§302.704 Objections and answers to
order to show cause.

(a) Where an order to show cause is
issued, any person having objections to
the rates specified in such order shall
file with the DOT decisionmaker an an-
swer within forty-five (45) days after
the date of service of such order or
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within such other period as the order
may specify.

(b) An answer to an order to show
cause shall contain specific objections,
and shall set forth the findings and
conclusions, the rates, and the sup-
porting exhibits that would be sub-
stituted for the corresponding items in
the findings and conclusions of the
show cause order, if such objections
were found valid.

(c) An answer filed by a person who is
neither a party nor a person ultimately
permitted to intervene in an oral evi-
dentiary hearing if such proceeding is
established shall be treated as a memo-
randum filed under §302.706.

§302.705

(a) If no answer is filed within the
designated time, or if a timely filed an-
swer raises no material issue of fact,
the DOT decisionmaker may, upon the
basis of the record in the proceeding,
enter a final order fixing the rate or
rates.

(b) If an answer raising a material
issue of fact is filed within the time
designated in the Department’s order,
the DOT decisionmaker may then issue
an order authorizing additional plead-
ings and/or establishing further proce-
dural steps, including setting the mat-
ter for oral evidentiary hearing before
an administrative law judge.

§302.706 Hearing.

(a) If a hearing is ordered under
§302.705, the issues at such hearing
shall be formulated in accordance with
the instituting order, except that at a
prehearing conference, the administra-
tive law judge may permit the parties
to raise such additional issues as he or
she deems necessary to make a full de-
termination of a fair and reasonable
rate.

(b)(1) The parties to the proceeding
shall be the air carrier or carriers for
whom rates are to be fixed, the U.S.
Postal Service, the Office of the Assist-
ant General Counsel for Aviation En-
forcement and Proceedings and any
other person whom the DOT decision-
maker or administrative law judge per-
mits to intervene in accordance with
§302.20.

(2) In addition to participation in
hearings in accordance with §302.19,

Further procedures.

§302.708

persons other than parties may, within
the time fixed for filing an answer to
an order to show cause as provided in
§302.704, submit a memorandum of op-
position to, or in support of, the posi-
tion taken in the petition or order.
Such memorandum shall not be re-
ceived as evidence in the proceeding.

(c) All direct evidence shall be in
writing and shall be filed in exhibit
form within the times specified by the
DOT decisionmaker or by the adminis-
trative law judge.

(d) Except as modified by this sub-
part, the provisions of §302.17 through
§302.38 of this part shall apply.

PROVISION FOR TEMPORARY RATE

§302.707 Procedure for fixing tem-
porary mail rates.

At any time during the pendency of a
proceeding for the determination of
final mail rates, the DOT decision-
maker, upon his or her own initiative,
or on petition by the air carrier whose
rates are in issue or by the U.S. Postal
Service, may fix temporary rates of
compensation for the transportation of
mail subject to downward or upward
adjustment upon the determination of
final mail rates.

INFORMAL MAIL RATE CONFERENCE
PROCEDURE

§302.708 Invocation of procedure.

(a) Conferences between DOT em-
ployees, representatives of air carriers,
the U.S. Postal Service and other in-
terested persons may be called by DOT
employees for the purpose of consid-
ering and clarifying issues and factual
material in pending proceedings for the
establishment of rates for the transpor-
tation of mail.

(b) At the commencement of an infor-
mal mail rate conference pursuant to
this section, the authorized DOT em-
ployees conducting such conference
shall issue to each person present at
such conference a written statement to
the effect that such conference is being
conducted pursuant to this section and
stating the time of commencement of
such conference; and at the termi-
nation of such conference the DOT em-
ployees conducting such conference
shall note in writing on such statement
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